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(b) Contested cases. Mailed cor-
respondence in contested cases (sub-
part D of this part) shall be sent to
Mail Stop INTERFERENCE, Board of
Patent Appeals and Interferences,
United States Patent and Trademark
Office, PO Box 1450, Alexandria, Vir-
ginia 22313-1450.

§41.11 Ex Parte communications in
inter partes proceedings.

An ex parte communication about an
inter partes reexamination (subpart C of
this part) or about a contested case
(subparts D and E of this part) with a
Board member, or with a Board em-
ployee assigned to the proceeding, is
not permitted.

§41.12 Citation of authority.

(a) For any United States Supreme
Court decision, citation to the United
States Reports is preferred.

(b) For any decision other than a
United States Supreme Court decision,
citation to the West Reporter System
is preferred.

(c) Citations to authority must in-
clude pinpoint citations whenever a
specific holding or portion of an au-
thority is invoked.

(d) Non-binding authority should be
used sparingly. If the authority is not
an authority of the Office and is not re-
produced in the United States Reports
or the West Reporter System, a copy of
the authority should be provided.

[76 FR 72296, Nov. 22, 2011]

§41.20 Fees.

(a) Petition fee. The fee for filing a pe-
tition under this part is $400.00.

(b) Appeal fees. (1) For filing a notice
of appeal from the examiner to the
Board:

By a small entity (§1.27(a) of
this title) .ocovvviviiiiiiin,
By other than a small entity

$270.00
$540.00

(2) In addition to the fee for filing a
notice of appeal, for filing a brief in
support of an appeal:

By a small entity (§1.27(a) of
this title) .ooovviviiiiiiinnn,
By other than a small entity

$2170.00
$540.00

(3) For filing a request for an oral
hearing before the Board in an appeal
under 35 U.S.C. 134:

§41.31
By a small entity
(§1.27(2)) veveeereieeeieinenans $540.00
By other than a small en-
BILY e $1,080.00

[69 FR 50003, Aug. 12, 2004, as amended at 69
FR 52606, Aug. 27, 2004; 69 FR 55506, Sept. 15,
2004; 69 FR 56546, Sept. 21, 2004; 70 FR 3892,
Jan. 27, 2005; 72 FR 46903, Aug. 22, 2007; 73 FR
47542, Aug. 14, 2008]

Subpart B—EXx Parte Appeals

§41.30 Definitions.

In addition to the definitions in §41.2,
the following definitions apply to pro-
ceedings under this subpart unless oth-
erwise clear from the context:

Applicant means either the applicant
in a national application for a patent
or the applicant in an application for
reissue of a patent.

Evidence means something (including
testimony, documents and tangible ob-
jects) that tends to prove or disprove
the existence of an alleged fact, except
that for the purpose of this subpart
Evidence does not include dictionaries,
which may be cited before the Board.

Owner means the owner of the patent
undergoing ex parte reexamination
under §1.510 of this title.

Proceeding means either a national
application for a patent, an application
for reissue of a patent, or an er parte
reexamination proceeding. Appeal to
the Board in an inter partes reexamina-
tion proceeding is controlled by sub-
part C of this part.

Record means the items listed in the
content listing of the Image File Wrap-
per of the official file of the application
or reexamination proceeding on appeal
or the official file of the Office if other
than the Image File Wrapper, exclud-
ing amendments, Evidence, and other
documents that were not entered. In
the case of an issued patent being re-
issued or reexamined, the Record fur-
ther includes the Record of the patent
being reissued or reexamined.

[69 FR 50003, Aug. 12, 2004, as amended at 76
FR 72296, Nov. 22, 2011]

§41.31 Appeal to Board.

(a) Who may appeal and how to file an
appeal. An appeal is taken to the Board
by filing a notice of appeal.(1) Every
applicant, any of whose claims has
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§41.33

been twice rejected, may appeal from
the decision of the examiner to the
Board by filing a notice of appeal ac-
companied by the fee set forth in
§41.20(b)(1) within the time period pro-
vided under §1.134 of this title for
reply.

(2) Every owner of a patent under ex
parte reexamination filed under §1.510
of this title before November 29, 1999,
any of whose claims has been twice re-
jected, may appeal from the decision of
the examiner to the Board by filing a
notice of appeal accompanied by the
fee set forth in §41.20(b)(1) within the
time period provided under §1.134 of
this title for reply.

(3) Every owner of a patent under ex
parte reexamination filed under §1.510
of this title on or after November 29,
1999, any of whose claims has been fi-
nally (§1.113 of this title) rejected, may
appeal from the decision of the exam-
iner to the Board by filing a notice of
appeal accompanied by the fee set
forth in §41.20(b)(1) within the time pe-
riod provided under §1.134 of this title
for reply.

(b) The signature requirements of
§§1.33 and 11.18(a) of this title do not
apply to a notice of appeal filed under
this section.

(c) An appeal, when taken, is pre-
sumed to be taken from the rejection
of all claims under rejection unless
cancelled by an amendment filed by
the applicant and entered by the Office.
Questions relating to matters not af-
fecting the merits of the invention may
be required to be settled before an ap-
peal can be considered.

(d) The time periods set forth in
paragraphs (a)(1) through (a)(3) of this
section are extendable under the provi-
sions of §1.136 of this title for patent
applications and §1.550(c) of this title
for ex parte reexamination proceedings.

[69 FR 50003, Aug. 12, 2004, as amended at 76
FR 72296, Nov. 22, 2011]

§41.33 Amendments and affidavits or
other Evidence after appeal.

(a) Amendments filed after the date
of filing an appeal pursuant to
§41.31(a)(1) through (a)(3) and prior to
the date a brief is filed pursuant to
§41.37 may be admitted as provided in
§1.116 of this title.

37 CFR Ch. | (7-1-12 Edition)

(b) Amendments filed on or after the
date of filing a brief pursuant to §41.37
may be admitted:

(1) To cancel claims, where such can-
cellation does not affect the scope of
any other pending claim in the pro-
ceeding, or

(2) To rewrite dependent claims into
independent form.

(c) All other amendments filed after
the date of filing an appeal pursuant to
§41.31(a)(1) through (a)(3) will not be
admitted except as permitted by
§§41.39(b)(1), 41.50(a)(2)(1), and
41.50(b)(1).

(d)(A) An affidavit or other Evidence
filed after the date of filing an appeal
pursuant to §41.31(a)(1) through (a)(3)
and prior to the date of filing a brief
pursuant to §41.37 may be admitted if
the examiner determines that the affi-
davit or other Evidence overcomes all
rejections under appeal and that a
showing of good and sufficient reasons
why the affidavit or other Evidence is
necessary and was not earlier pre-
sented has been made.

(2) All other affidavits or other Evi-
dence filed after the date of filing an
appeal pursuant to §41.31(a)(1) through
(a)(3) will not be admitted except as
permitted by §§41.39(b)(1), 41.50(a)(2)(1),
and 41.50(b)(1).

[69 FR 50003, Aug. 12, 2004, as amended at 76
FR 72296, Nov. 22, 2011]

§41.35 Jurisdiction over appeal.

(a) Beginning of jurisdiction. Jurisdic-
tion over the proceeding passes to the
Board upon the filing of a reply brief
under §41.41 or the expiration of the
time in which to file such a reply brief,
whichever is earlier.

(b) End of jurisdiction. The jurisdic-
tion of the Board ends when:

(1) The Director or the Board enters
a remand order (see §§41.35(c), 41.35(e),
and 41.50(a)(1)),

(2) The Board enters a final decision
(see §41.2) and judicial review is sought
or the time for seeking judicial review
has expired,

(3) An express abandonment which
complies with §1.138 of this title is rec-
ognized,

(4) A request for continued examina-
tion is filed which complies with §1.114
of this title,
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